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Abstract: The legal protection of child labor rights in Indonesia, which is regulated in the Indonesian
legislation, was not yet ideal. There are many working children (aged 13 to 15 years) in Indonesia
whose rights to a prosperous life have not been fulfilled, both in the maqasid al-shari‘ah dimension
and in the welfare state dimension. Thus, this research was about the ideal legal protection for the
rights of child workers in Indonesia, and the aim was to know and look for the concept of ideal legal
protection for the rights of child workers of 13-15 years of age in Indonesia which was in accordance
with maqasid al-shari‘ab and the welfare state. This normative research discussed the constitution and
laws related to child labor rights by examining the main legal materials, theoties, concepts and legal
bases related to this research. The results of this research explained that the legal protection of child
labor rights in Indonesia was not yet ideal due to lack of clarity in the labor law itself. Meanwhile, the
findings in this research; legal protection for the rights of child workers aged 13 to 15 years in
Indonesia was not yet ideal because it was not yet in accordance with the dimensions of magasid al-
shari‘ah and the welfare state, and because child labor in Indonesia was still considered unlawful,
therefore many children in Indonesia became neglected and poor.
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Introduction

Q') hilosophically, national development has been carried out within the framework of the development
of the Indonesian people in general and the development of Indonesian society in particular, in order
to create a prosperous and just society, both materially and spiritually, based on Pancasila and the 1945
Constitution of the Republic of Indonesia. Of course, this was a big challenge. For Indonesia, as a country
that has population demographic benefit, it faces a challenge that almost all employment sectors are
dominated by millennials, in fact, there are many children who already works either to meet their family’s
economic needs or for other reasons. Even internationally many conventions regulated the protection of
children’s rights and have been ratified by many countries, including Indonesia, violations of human rights
against children are still widespread in the world. One problem that must receive special attention is the
issue of child labor, in particular, the legal protection of the rights of child workers between the ages of 13
and 15, as stipulated in Article 69 of Law of the Republic of Indonesia No. 13 of 2003 on Employment. The
number of child workers in Indonesia is based on statistical data in 2023 as explained in table 1 below:

Table 1. Number of Child Laborers in Indonesia
Percentage of children aged 10-17 years who work (Percent)

2021 2022 2023
Male 2,67 2,58 2,57

Gender + Number
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Female 2,6 23 2,21
Male + Female 2,63 244 2,39
Source: Central Statistics Agency, Percentage of children aged 10-17 years who work, based on
gender (Percent), 2021-2023, at https:/ /www.bps.go.id, accessed 3 May 2024.

The term child labor has a connotation of exploiting underage children for their labor. The issue of
child labor is not just a matter of children carrying out work for wages, but it is closely related to
exploitation, dangerous work, delayed access to education, and hampering physical, psychological, and
children social life (Tahamata, 2018). Even companies that employ children are subject to sanctions because
there are still many people who only understand the Article 68, but do not yet understand the exemption
clause as regulated in Article 69.

Though children are actually not allowed to be employed, either in the formal or informal sectors,
this is different from the condition of children who are considered problematic from an economic
perspective. Children are forced to work just to meet their basic needs. In this condition, the government
must be responsible for providing welfare as mandated by the Constitution, Article 34 of the 1945
Constitution of the Republic of Indonesia. Thus, this law does not strictly prohibit companies from
employing children as regulated in Article 69 which explains that companies might employ children aged
13 to 15 years in light work. Hence, child labor is still common in Indonesia. Based on the results of analysis,
the percentage of children aged 10-17 years who participated in the workforce were divided based on
province, regional type, and gender. Based on regional type, the percentage of children aged 10-17 years
who took part in the workforce in rural areas was higher (11.26 percent) compared to urban areas (6.99
percent). Meanwhile, the provinces with the highest percentage of children entering the workforce in
urban and rural areas were respectively in West Sulawesi Province (14.80 percent) and North Sumatra
Province (20.33 percent). Based on gender at the national level, both in urban and rural areas, boys had a
higher percentage than girls. The highest percentage of boys who participated in the workforce for urban
and rural areas were West Sulawesi Province (16.67 percent) and Southeast Sulawesi (25.35 percent).
Meanwhile, the highest percentage of girls in urban and rural areas were in North Kalimantan Province
(14.50 percent) and Bali Province (23.53 percent) (Riany et al., 2022, pp. 242-243).

Some people perceive that the presence of child labor creates dangerous conditions because it
hinders the economic growth of adults and is associated with an increase in the number of unemployed
among adults. Furthermore, the presence of child labor in dangerous conditions is a violation of children’s
rights, and hinders the education, health, and protection of the children themselves. This kind of work not
only endanger the child laborers themselves, but also reduces their potential in the future: there is a
connection between hazardous work and lower levels of children’s educational completion and also the
potential jobs that children can get in the future, which are usually not decent jobs. In Indonesia, youth
who previously worked as child workers are twice as likely to become unpaid family workers as other
youth (BAPPENAS & UNICEF, 2017).

Child labor aged 13 to 15 years is a national problem that requires the immediate and continuous
action because it is mandated in the constitution. The government’s and stakeholders” efforts in tackling
child labor has contributed to the achievement of the global roadmap. It is the responsibility of the
government, employers’ organizations, trade unions, non-governmental organizations, and the private
sector, both at the central and regional levels, to work in an integrated and sustainable manner. Thus, the
dream of Indonesia free of child labor can be realized. Then, there is a need for legal protection for child
workers aged 13 to 15 years in Indonesia, so that child workers can live, grow, develop, and participate
optimally in accordance with dignity and humanity, as well as protection from violence and discrimination
at their place of work/company. The Indonesian government has demonstrated a strong commitment,
both through global agreements and national planning, to protect Indonesian children from violence,
abuse, neglect, and exploitation. Indonesia’s national policy regarding children’s rights aims at
strengthening the child protection system, and the government has devoted considerable resources to legal
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reform and policy formulation which are in line with the magasid al-shari’ah concept of a welfare state as
mandated in Pancasila and the 1945 Constitution of the Republic of Indonesia.

Based on the data obtained concerning child labor in Indonesia, there had been several previous
studies, as researched by Yunita Ajeng Fadila, and Khayatudin, who discussed the protection of child labor
in Indonesia from the perspective of the Child Rights Convention. In this research, it was confirmed that
the implementation of child protection was based on Pancasila, and based on the 1945 Constitution of the
Republic of Indonesia and the basic principles of the Convention on the Rights of the Child (Fadila &
Khayatudin, 2022). Nadila Oktavianti and Nahdhah discussed legal protection for child labor in Indonesia,
in this research, it confirmed that legal protection for the rights of child workers/laborers in Indonesia was
not fully in accordance with applicable laws and regulations. While children were in the care of their
parents, guardians, or any other party responsible for them, they had the right to receive protection from
abuse, one of which was protection from exploitation, both economic and sexual. Hence, parents who
employed children in the world with the aim of exploiting them economically were subject to criminal
penalties in accordance with Article 88 of the Law of the Republic of Indonesia Number 35 of 2014 on Child
Protection (Oktavianti & Nahdhah, 2021).

This research aimed at finding the concept of ideal legal protection for the rights of child workers in
the dimensions of magasid al-shari’ah and the welfare state. Thus, it was urgent for this research to be carried
out in depth research, so that it provided ideal legal protection for the rights of child workers (which
guaranteed protection of children’s security and welfare rights) and provided the input in revising Law of
the Republic of Indonesia Number 13 of 2003 concerning Employment. Moreover, this research was very
different from previous research as explained above.

Literature Review

Legal protection is an effort that must be made by the government and related parties because it is
everyone’s right to receive legal protection fairly without discrimination as mandated in the constitution
and applicable laws and regulations. Thus, the ideal legal protection is definitely based on morals that
treats everyone equally (Marco, 2021, p. 480). Thus, the ideal legal protection is of course based on all efforts
to fulfil rights and provide assistance to a sense of security and prosperity to all levels of Indonesian society
(Farkhani et al., 2023; Hartini et al., 2012). The government has a very important role in providing legal
protection, both preventive and repressive, in the form of Indonesian laws and regulations that are in
accordance with the values of Pancasila and the constitution (Hidayati et al., 2022, p. 253; Ruhtiani et al.,
2024).

Child workers are workers aged between 13 and 15 years as regulated in labor law. The existence
of child labor is certainly due to economic conditions that force children to work to fulfil their daily needs.
Even this is a fundamental problem because the constitution mandates that the poor and neglected
children are taken care of by the state government, it becomes a fundamental problem in interpreting the
constitution which leads to the impossibility of prohibiting child labor (Palguna & Atmaja, 2023, p. 191). In
this way, legal protection for the rights of child workers is carried out both by providing guidance and
increasing recognition of human rights, physical and technical as well as social and economic protection
through applicable norms (Sutedi, 2009, p. 222).

Magasid al-shari’ah is a theory that provides benefits for humanity in stages or hierarchies as follow:
basic/ primary needs (al-dariiriyyat), supporting/secondary needs (al-hajiyyat), and needs other than basic
and supporting/ tertiary needs (al-tahsiniyyat) (Purnomo et al., 2023, p. 1403; Wanto et al., 2021). Magasid al-
shari’ah towards child labor certainly brings benefits to the child workers by fulfilling their basic/primary
needs, supporting/secondary needs, and tertiary needs which promotes happiness in their lives (Asman
& Muchsin, 2021, p. 79). The essence of this benefit certainly provides protection for the five primary needs
(al-daruriyyat al-khams) which are related to preserving religion (hifz al-din), protecting the soul (hifz al-nafs),
preserving the mind (hifz al-'aql), preserving heirs (hifz al-nasl), and taking care of property (hifz al-mal) (Al
Munawar, 2021, p. 210; Syamsuar et al., 2024).
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Welfare state is a state concept that guarantees the basic rights and obligations of its citizens and
people in the country’s constitution, as a consequence of welfare state law that is in accordance with moral,
humanitarian, and freedom values (Lewis, 2023, p. 180; Saputra & Emovwodo, 2022) which must be done
by countries in the world, including Indonesia. In the welfare state concept, the government is responsible
for the welfare of child workers with the aim of creating social stability in society. Social welfare provided
by the government is basically the fulfilment of the material rights of citizens (Riwanto & Suryaningsih,
2022, p. 44). For example, the welfare rights of citizens are fully provided by the government, especially
education, health services, old age insurance, and work accidents (Kiswanto, 2015, p. 95).

Method

This research is a normative legal research which is based on the problems or themes raised in the
research topic (Suryani, 2023, p. 4)., or what is often referred to as theoretical legal research (Irwansyah,
2021, p. 94) by examining the main legal materials, theories, concepts, legal basis and legislation. This
research is regarding the ideal legal protection of child labor rights in Indonesia from the perspective of
magqasid al-shari’ah and the welfare state (Amirudin & Asikin, 2008, p. 19). Library method was used as data
collection technique. Data sources in research consisted of primary data and secondary data. The data
analysis technique was carried out in the following stages: data reduction, data presentation, and
conclusions (Asmara et al., 2023, p. 248). A philosophical approach was used to analyze the data by which
the research focused on a rational, critical view, and ends with a conclusion (Suryani et al., 2023).

Results and Discussion

The Legal Protection of Child Labor Rights in the Magasid al-Shari’ah Dimension

According to the ILO/IPEC, child labor is a child who works in all types of work that is physically,
mentally, intellectually, and morally dangerous or disturbing. The concept of child labor is based on ILO
Convention Number 138 concerning the minimum age for being allowed to work which described the
most comprehensive international definition of the minimum age for being allowed to work, referring
indirectly to “economic activities”. The ILO Convention sets a minimum age below which children may
not work. According to ILO Convention No. 138, the minimum age for countries with underdeveloped
economies and educational facilities is 5-11 years. These children who participated in economic activities
should be eliminated. Children aged 12-14 years who work are considered child laborers, unless they
performed light tasks. Meanwhile, those aged up to 18 years are not permitted to work in jobs that are
considered dangerous (Prajnaparamita, 2018). Meanwhile, in Law of the Republic of Indonesia Number 13
of 2003 concerning employment, the minimum age limit for child workers is 13-15 years.

In essence, children are not allowed to work because their time should be spent on studying, playing,
and having fun. They should be in a peaceful atmosphere, get opportunities and facilities to achieve their
goals in accordance with their physical, psychological, intellectual, and social development
(Prajnaparamita, 2018). However, the current phenomenon of child labor has been spread across rural
areas, mostly doing work in agriculture, plantations, fisheries, mining, and economic activities within the
family environment. Meanwhile, in urban areas they are found in companies, households (as domestic
servants or home industry workers or family industries) or on the streets as newspaper sellers, shoe
shiners, or scavengers (Charda, 2014). Children who have been actively involved in economic activities in
order to carry out their role as workers, is not a new phenomenon in Indonesia. Although on the one hand,
it is mutually acknowledged that there are various efforts from various parties which intended to provide
guaranteed “protection” for child workers who are actually “forced” to work, it is not denied that these
efforts have not been able to show maximum results. In reality, there are still many cases of child labor
which lead to various forms of child exploitation (Kusumawati, 2019).

Thus, legal protection is needed to fulfil child labor rights and enforce the law which creates
prosperity and stability, especially in the economic and legal fields (Akmal & Hutabarat, 2023). Thus, legal
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protection for the rights of child labor is all efforts made consciously by every individual, government and
private institution aim at guaranteeing, controlling and fulfilling welfare based on basic human rights
(Fitriani et al., 2023). Protection of the rights to child labor and a decent living is in principle an important
aspect in the framework of the complete development of Indonesian people and the development of
Indonesian society as a whole to create a prosperous and equitable society, both materially and spiritually,
and based on Pancasila and the Constitution of the Republic of Indonesia (Sitompul, 2021, pp. 181-182).
Thus, the regulations guarantee legal protection for child labor in the constitution and labor law that child
workers must be protected from all forms of neglect, violence, and abuse. Philosophically, children are not
allowed to work before a certain age (before the age of 13-15 years), they are not involved in work that is
detrimental to their health or education, and affect the development of their body, soul, and morals. But
there are still many children’s rights are ignored, such as the large number of children working with small
salaries or consideration for their personal development, safety, health, and future prospects (Oktavianti
& Nahdhah, 2021).

Child labor is less protected, both by formal laws and the conditions in which children work. That is
precisely where the problems faced by child workers lie. Concentrating efforts on introducing protective
measures allow children to grow and develop normally. Legal protection for child labor is also manifested
in the form of restrictions on the types or forms of work that children are prohibited from doing. This is
seen in Presidential Decree no. 59 of 2002 concerning prohibited forms of work for children, and also The
Decree Of The Minister Of Manpower and Transmigration Number Kep-235/MEN /2003 concerning
types of work that endanger the health, safety or morals of children, which in principle prohibits children
from work in certain types of work (Endrawati, 2012).

Decree of the Minister of Home Affairs and Regional Autonomy Number 5 of 2001 concerning the
prevention of child labor Article 1 stated that child labor is children who do all types of work that endanger
health and hinder the learning process, and development. The next paragraph stated that the Prevention
of Child Labor (PPA) is an activity carried out to eliminate, reduce, and protect child workers aged 15 years
and under to avoid the bad effects of heavy and dangerous work. Although not all work for children has
a bad impact, efforts should be made to ensure that this work do not result in serious risks to children’s
physical, mental, and social development. In fact, work for children also look for tools or media for children
to develop creativity, exploration and foster a passion for work, foster independence, and discipline
through direct practical processes in the field, and trained emotional empathy for parents through work
activities. However, poor parents make children work harder than jobs appropriate to their age. The
Indonesian government continued to make efforts to reduce the number of child laborers in Indonesia. The
government continues to strive to improve the quality of education as one of the programs to eradicate
child labor. As a form of attention, the Indonesian government has established Law of the Republic of
Indonesia Number 35 of 2014 concerning Amendments to Law of the Republic of Indonesia Number 23 of
2002 concerning Child Protection and the Convention on the Rights of the Child which was made by the
United Nations (UN) with the aim of protecting children’s rights around the world. The Convention on
the Rights of the Child came into force internationally on September 274 1990. The adjustment of Law of
the Republic of Indonesia Number 13 concerning Employment with the Convention on the Rights of the
Child is supported by Law of the Republic of Indonesia Number 35 of 2014 concerning Child Protection
which states: “The implementation of child protection based on Pancasila and based on the 1945
Constitution of the Republic of Indonesia and the basic principles of the Convention on the Rights of the
Child”. The General Principle of International Law contained in the Convention on the Rights of the Child
(Fadila & Khayatudin, 2022).

The protection of children’s constitutional rights is organized into four main principles which are
detailed as followed: first, the principle of non-discrimination (universality of Human Rights). It is
contained in Article 2 of the United Nations Convention on the Rights of the Child which states that
participating countries that agree to the convention are obliged to ratify the contents of the articles of the
convention on the rights of the child for all children in their country in all aspects of jurisdiction without



172, | JUNIS Curnal miah Syariab), 23 0, 2024

any form of discrimination. Second, the principle of the right to Life (indivisibility of human rights). This
principle guarantees the survival of a child and must protect his life from all kinds of dangerous
disturbances or obstacles, whether originating from the home environment or from outside the home.
Third, the principle of the best interests of the child. This principle guarantees that all kinds of children’s
rights, including the right to education, the right to life, and other rights should be fulfilled properly.
Fourth, the principle of respect for the views of the child. This principle is the implementation of children’s
participation rights, that children are free to express opinions, free to express themselves according to their
own wishes in accordance with child’s age and maturity (Novita, 2022).

The Convention on the Rights of the Child which had been ratified by the Indonesian government
in Presidential Decree No. 36 of 1990 states that children have rights, including: the right to live a decent
life, to develop, to be protected, to participate, to refuse child labor, and to obtain education. This
Presidential Decree then became one of the foundations of Law of the Republic of Indonesia Number 23 of
2002 as revised by Law of the Republic of Indonesia Number 35 of 2014 concerning Child Protection, which
regulates children’s rights, the right to non-discrimination, the best interests of the child, survival,
development, and respect for children’s opinions which influenced their lives (Rahayu, 2019).

Legal protection of child labor rights in the view of Islamic law, ushul figh scholars agreed that the
concept of magasid al-shari’ah is the main requirement in carrying out ijtihad to answer various life problems
regarding children’s rights in meeting their economic needs. Magasid al-shari’ah is very necessary in
formulating macroeconomic policies (monetary, fiscal; public finance) for the benefit of children’s rights
and protection, it is also for creating sharia banking and financial products as well as other microeconomic
theories for the benefit of Muslims. Therefore, maqasid al-shari’ah is the basis for ijtihad in order to determine
the law, it is not an exaggeration to say that the consideration of magasid al-shari’ah is urgent for problems
that are not well organized (Umar & Ma’ani, 2017).

Legal protection of child workers’ rights in the magasid al-shari’ah perspective must be in accordance
with the value content that is the aim of legal enactment sourced from the Quran and Hadith, as an
instrument that guarantees the benefit of child workers (Wimra et al., 2023, p. 188). The objectives of legal
protection of child labor rights to be achieved are: first; protection of religion (hifz al-din) in the magqasid al-
shari’ah concept is the first order because this is the most important need of al-daririyyat. Second; life
protection (hifz al-nafs); illat (reasons) is required by the gisas law, including maintaining one’s glory and
freedom. Third; protection of reason (hifz al-'agl) is the most important priority after protection of religion
and life. Because it is a forum for accommodating religious beliefs. Without reason, religious believers are
not able to accept the burden of religious interpretations in the form of obligations and prohibitions. Fourth;
protection of nasab hifz al-nasl which aim at protecting against the extinction of generations or descendants,
then to protect against mixing or unclear nasab lines (ikhtilat an-nasab). Fifth; property protection (hifz al-
mal) with the aim of ensuring that property ownership is carried out safely (Harahap, 2022). Then, the
needs of child workers must be placed in accordance with the needs in the maqasid al-shari’ah perspective.
Hierarchically, al-dariiriyyat is the level of essential and core human needs, if it is not fulfilled, their human
existence is lost. As formulated by al-Gazali and reinforced by as-Syatibi, there are 5 (five) basic needs:
guarding religion, guarding soul, guarding mind, guarding offspring, and guarding property. Al-hajiyyat
is a need that supported the existence of al-dariiriyyat which is important, even if it is at a lower level, such
as: equality, justice, and independence. Meanwhile, al-tahsiniyyat is a need other than primary and
secondary, which needs to be realized and maintained for the perfection of human life, such as: how to
dress, socialize, etc. (Janah & Ghofur, 2018). To provide legal protection for child labor rights in accordance
with the magqasid al-shari’ah concept, labor laws must touch the social and economic aspects of children in
accordance with the Quran and Hadith which fulfill every level: the al-dariiriyyat level, the al-hajiyyat level,
and the al-tahsiniyyat level (Nawawi et al., 2023, p. 227). It is illustrated in chart 1, magasid al-shari’ah is in the
chart below:

Chart 1. Magasid al-shari’ah Chart

Magqasid al-
Shari'ah
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al-daririyyat = al-hajiyyat €= al-tahsiniyyat

| L 3

Maintaining
Religion, Soul, Equality, Economic,
Intellect, Justice, and Social and
Property, and Freedom Welfare
Offspring

Source: Processed from various sources.

Based on the chart above, the ideal concept of legal protection of child labor rights in Indonesia must
be in line with the concept of maqasid al-shari’ah which aim at providing benefits for child workers to bring
benefits. Hence the legal protection of child labor in Indonesia must fulfil the four conditions as found that
Al-Syathibi, maqasid al-shari’ah must bring human benefit in this world and in the afterlife. Then, Wahbah
al-Zuhaili explained that a protection of the constitutional rights of child workers in accordance with the
concept of magasid al-shari’ah must fulfil the following four conditions:

1. Legal protection of child labor rights must be permanent, meaning that the meanings intended must be
definite or strongly suspected to be close to certainty.

2. Legal protection of child labor rights must be clear and certain.

3. Legal protection of child labor rights must be measurable, must have clear measurements or limits that
are beyond doubt.

4. Legal protection of child labor rights is general, applied to all child workers and are not differ due to
differences in time and place (Paryadi, 2016).

Then, legal protection for children’s employment rights is in accordance with magqasid al-shari’ah
which must fulfil primary needs (al-daruriyyat al-khams) related to the protection of religion (hifz al-din),
soul (hifz al-nafs), mind (hifz al-'aql), descendants (hifz al-nasl), and wealth (hifz al-mal). Thus, ideal legal
protection for children’s rights must certainly be in accordance with children’s rights:

1. Children have the right to welfare, care, and guidance based on love both within their families and in
special care to grow and develop naturally;

2. Children have the right to services to develop their abilities and social life, in accordance with the
nation’s culture and personality, to become good and useful citizens;

3. Children have the right to care and protection, both while in the womb and after birth;

4. Children have the right to protection from the environment which can harm or hinder their normal
growth and development (Indriati et al., 2018, p. 482).

Based on the explanation above, the legal protection of child labor rights in Indonesia is not yet ideal
with the concept of magasid al-shari’ah because the legal protection of child labor rights in Indonesia, both
in the 1945 Constitution of the Republic of Indonesia, do not clearly and in detail regulate child labor, it
only regulates and protects workers’ rights in general as regulated in Article 27 paragraph (2) that every
citizen has the right to get decent work. Likewise, Law of the Republic of Indonesia Number 13 of 2003
concerning Employment do not yet regulate clear and firm legal protection of the rights of child workers.
Meanwhile, the preamble explains that protection of workers is intended to guarantee the basic rights of
workers/laborers and ensure equality of opportunity and treatment without discrimination on any basis
to realize the welfare of workers/laborers and their families while still paying attention to developments
in the business world. Of course, this legal development must be based on Pancasila and the 1945
Constitution of the Republic of Indonesia, as regulated in Article 2 of Law of the Republic of Indonesia
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Number 13 of 2003 concerning Employment. Then in Article 4 of Law of the Republic of Indonesia Number
13 of 2003 concerning Employment, it is explained that employment development aims at:
a. Empowering and utilizing the workforce optimally and humanely;
b. Realizing equal employment opportunities and providing labor in accordance with national and
regional development needs;
c. Providing protection to workers in realizing prosperity;
d. Improving the welfare of workers and their families; And
e. Providing comprehensive legal protection for labor, and child labor that is beneficial (justice, benefit,
welfare and security). (Author’s addition)

The Legal Protection of Child Labor Rights in the Welfare State Dimension

Legal protection for child labor in Indonesia is carried out by efforts to eliminate child labor in
accordance with the Road Map to Child Labor Free in Indonesia. The protection of child labor is
increasingly urgent to be resolved immediately because currently Indonesia is facing “two blades”, first,
the demographic benefit (success in preparing children to become a workforce with high productivity in
the future which can boost the country’s economy), and second, the Vision of a Golden Indonesia 2045.

The legal protection of child labor rights in the welfare state dimension or is also known as wellbeing,
a good life is related to comfort, happiness, health, prosperity, security, order, and self-confidence in living
life. The government carries out the primary responsibility for providing the social and economic security
of its population, usually through unemployment insurance, old-age pensions, and other social security
measures. In the welfare state concept the state seek to modify the game of market forces in at least three
directions, first; by guaranteeing individuals and families a minimum income regardless of the market
value of their work or property, secondly; by narrowing the level of discomfort by enabling individuals
and families to meet certain social contingencies that cause individual and family crises, third; by ensuring
that all citizens without distinction of status or class are offered the best available standards in relation to a
specific agreed range of social services (Setiyono, 2018, pp. 32-33).

Thus, it was necessary to change the legal protection paradigm, by using a comprehensive legal
protection paradigm which accommodate the concept of magasid al-shari’ah and the welfare state concept
which requires the state to guarantee the basic rights and obligations of citizens to live in prosperity as
mandated in the constitution resulted from the welfare state law adopted by Indonesia. This is done by
including the human rights and obligations of citizens in the constitution, which have consequences for
the state to recognize, respect and appreciate the rights of its citizens and people, including the fulfilment
of these human rights in real life, such as the right to live in prosperity. This obligation is mandated in
Article 28I of the Constitution of the Republic of Indonesia of 1945, which stipulates that the protection,
promotion, enforcement, and fulfilment of human rights is the responsibility of the state, especially the
government. One of the human rights that must be recognized, fulfilled, and guaranteed by the state, is
human rights in the field of employment, the right to work and obtain employment. This is regulated in
the provisions of Article 27 paragraph (2) of the Constitution of the Republic of Indonesia in 1945, which
determines that every citizen has the right to work and a living that is worthy of humanity, in addition to
being regulated in the provisions of Article 28D paragraph (2) of the Constitution of the Republic of
Indonesia of 1945, which determines that every person has the right to work and receive fair and
appropriate rewards and recognition in the employment relationship. Based on the provisions of Article
27 paragraph (2) and the provisions of Article 28D paragraph (2) of the 1945 Constitution of the Republic
of Indonesia, it is concluded that the state, through the government, must fulfil the needs of the community
regarding their right to work and obtain employment, because this right is guaranteed by the constitution
(Indrayati, 2017).

The comprehensive legal protection for the rights of child workers and the rights to fair welfare and
prosperity for child workers is the goal of the Indonesian state which is to be realized by synergizing
political democracy with economic democracy and social policy institutions that focused on people, justice,
and prosperity. With this comprehensive legal protection, there are economic justice and social security for
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child labor in Indonesia without discrimination. To implement comprehensive legal protection, the
concept of a welfare state must guarantee the welfare of its people as explained by Jimly Asshiddigie, who
explains that the concept of a welfare state for the Indonesian state is contained in the 1945 Constitution of
the Republic of Indonesia, in the fourth paragraph. The concept of the welfare state is then used as the basis
for the position and function of government (bestuurfunction) in modern countries. In the welfare state
concept, the state is required to expand its responsibilities to social problems faced by society, especially
regarding the issue of protecting the constitutional rights of child workers in Indonesia (Putra, 2021). In a
welfare state, the government is responsible for ensuring a minimum standard of living welfare for every
citizen. Meanwhile, the Indonesian state, as mandated in the 1945 Constitution of the Republic of
Indonesia, if it is to be designed as a welfare state, according to Pierson, it must contain at least three sub
classifications as follows: (1) Social welfare, which refers to revenue collective welfare; (2) Economic
welfare, which refers to guaranteed security through the market or formal economy; and (3) State welfare,
which refers to guarantee social welfare services through state agents.

The comprehensive legal protection for the rights of child workers in Indonesia which guarantee
welfare has previously been regulated in the constitution. As explained by Oman Sukmana, the strong
assumption that the Unitary State of the Republic of Indonesia designs as a Welfare State is traced from the
preamble to the 1945 Constitution of the Republic of Indonesia that “The government protects the entire
nation and all bloodshed, promotes general welfare and the intelligent life of the nation.” Apart from that,
several articles in the 1945 Constitution of the Republic of Indonesia also reflects the basic values of the
Welfare State, such as: Article 27 (2) “Every citizen has the right to work and a living worthy of humanity”;
Article 28A “Everyone has theright to live and the right to defend his life and existence; Likewise in Articles
28B, 28C, 28H, 31, 33, and Article 34 of the 1945 Constitution of the Republic of Indonesia (Sukmana, 2016).

The ideal legal protection for child labor in Indonesia is that there must be a special institution such
as the Indonesian Child Labor Protection Institute (LPPAI), which is given the task and authority to
provide comprehensive legal protection for child labor in Indonesia (legal protection that meets the levels
of al-darurtyyat, al-hajiyyat, al-tahsiniyyat, and welfare state), which is carried out by institutions by
providing comprehensive legal protection against child labor as regulated in the considerations of Law of
the Republic of Indonesia Number 13 of 2003 concerning Employment which explains that national
development is carried out in the framework of the complete development of Indonesian people in general
and community in particular. It is to create a prosperous and equitable society, both materially and
spiritually based on Pancasila and the 1945 Constitution of the Republic of Indonesia.

Conclusion

Legal protection of the rights of child workers in Indonesia is not yet in accordance with magasid al-
shari’ah and the welfare state because there are still many child workers in Indonesia who are not yet
prosperous. Therefore, a change in the legal protection paradigm must be made by using a comprehensive
legal protection paradigm (legal protection that meets the al-daririyyat level, al-hajiyyat, al-tahsiniyyat, and
welfare state) carried out by a special institution such as the Indonesian Child Labor Protection Institute
(LPPAI) by amending Article 27 paragraph (2) of the 1945 Constitution of the Republic of Indonesia and
revising Article 4 and Article 68 Law of the Republic of Indonesia Number 13 of 2003 concerning
Employment by including LPPAI.
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