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Abstract: The central focus of this thesis is to examine the boundaries of the Constitutional Court's 
authority as a Positive Legislator within the framework of the Doctrine of Power Distribution. The study 
aims to identify and define the limits of the Constitutional Court's role as a Positive Legislator while 
exploring its implications within the broader constitutional framework. 
This research employs a normative juridical (library research) approach with a qualitative typology. Primary 
data sources include the 1945 Constitution of the Republic of Indonesia, Law Number 24 of 2003 
concerning the Constitutional Court, Law Number 7 of 2017 concerning General Elections, and various 
Constitutional Court decisions. Secondary legal materials, such as relevant books and journals, 
complement the primary data to provide a comprehensive analysis. 
The findings of this study reveal two key points. First, regarding the Constitutional Court's decisions with 
elements of positive legislator authority, cases such as Decision Number 60/PUU-XXII/2024 and 
Decision Number 90/PUU-XXI/2023 illustrate how the Court's rulings can develop and modify legal 
norms. These decisions demonstrate that the Constitutional Court, through its role as a Positive Legislator, 
may issue rulings that adapt laws to societal contexts and needs, provided they remain consistent with the 
1945 Constitution of the Republic of Indonesia. 
Second, concerning the limits of the Constitutional Court's authority, its jurisdiction is explicitly outlined 
in Article 24C paragraph (1) of the 1945 Constitution and Article 10 paragraph (1) of the Constitutional 
Court Law. These provisions empower the Court to review laws against the Constitution, adjudicate 
disputes over the authority of state institutions as defined by the Constitution, resolve cases involving the 
dissolution of political parties, and settle disputes over election results. In its judicial review capacity, the 
Constitutional Court traditionally acts as a Negative Legislator by nullifying norms that contradict the 
Constitution. However, in certain cases, such as Decision Number 90/PUU-XXI/2023, the Court 
assumes the role of a Positive Legislator by creating or introducing new legal norms, thereby expanding 
its influence within the legal system. 
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Introduction 

The Constitutional Court is an institution in Indonesia authorized to exercise 
constitutional justice to uphold law and justice. The Constitutional Court holds an equal 
standing with the Supreme Court, reflecting the importance of both institutions in Indonesia's 
judicial system. Initially, the Constitutional Court was established to carry out the authority of 
judicial review. 
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The Constitutional Court has the authority to conduct judicial reviews, which involves 
assessing laws against the 1945 Constitution of the Republic of Indonesia. The legal foundation 
for establishing the Constitutional Court is stated in Article 24 paragraph (2) and Article 24C 
of the 1945 Constitution. These articles introduce two new institutions: the Constitutional 
Court and the Judicial Commission. 

In line with the Constitutional Court's authority to review laws against the 1945 
Constitution (judicial review), the principle of judicial review is well-suited for countries that 
adhere to a parliamentary supremacy system. In such systems, the legal products created by 
the parliament cannot be contested, as the parliament represents the sovereignty of the people. 
(Nanang Sri Darmadi, SH., 1970) 

This aligns with Montesquieu's doctrine of Trias Politica, which emphasizes the 
principle of checks and balances. This principle entails that state institutions must oversee and 
evaluate each other's performance within their constitutionally defined powers. This 
mechanism ensures the implementation of a rule of law concept, where state institutions are 
separated and operate at the same level to prevent overlap and centralization of power. For 
instance, there is a delineation of powers between the legislative institution and the 
Constitutional Court as part of the judiciary. The legislative body is tasked with producing 
legal instruments such as laws, which are subject to review against the 1945 Constitution. The 
Constitutional Court, as a negative legislator, can annul, revoke, or invalidate legal regulations 
created by the legislative body if they are found to violate the 1945 Constitution. (Sari and 
Raharjo, 2022) 

The Constitutional Court's role is limited to removing or nullifying norms in laws that 
conflict with the 1945 Constitution. It does not have the authority to create new norms within 
those laws, as this remains the prerogative of the legislative body. This limitation is clearly 
defined in Law No. 24 of 2003, which states that the Constitutional Court's authority is 
confined to eliminating norms (negative legislator). (Martitah, 2016) 

Literature Review 
History of the Constitutional Court 

The establishment of the Constitutional Court of the Republic of Indonesia originated 
from the Third Amendment to the 1945 Constitution of the Republic of Indonesia, which was 
officially approved during the Annual Session of the People's Consultative Assembly (MPR) 
in 2001. This amendment marked the beginning of a new era in Indonesia's judicial power 
system with the creation of the Constitutional Court. 

Before the Third Amendment to the 1945 Constitution, Indonesia did not have a 
Constitutional Court as a judicial institution specifically dedicated to handling constitutional 
disputes. All powers related to the constitutionality of laws were vested in the Supreme Court, 
which served as the highest judicial body in Indonesia's legal system. Following the Third 
Amendment to the 1945 Constitution in 2001, the Constitutional Court was formally 
established as an institution separate from the Supreme Court. This amendment aimed to 
strengthen the system of checks and balances and ensure oversight of legislation issued by the 
government and the House of Representatives (DPR). 

The Constitutional Court began its operations in 2003 with the authority to review laws 
against the 1945 Constitution of the Republic of Indonesia, resolve disputes between state 
institutions, adjudicate electoral disputes, and dissolve political parties. The establishment of 
the Constitutional Court was a significant effort to improve the legal system and ensure that 
Indonesia's constitution remains the supreme law of the land, respected and upheld in 
governance and society. 
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Authority of the Constitutional Court 

According to the provisions of Article 24 paragraph (2) of the 1945 Constitution of the 
Republic of Indonesia, the Constitutional Court has the authority to adjudicate cases at the 
first and final levels with decisions that are final. The Constitutional Court's authority includes: 

a. reviewing laws against the Constitution of the Republic of Indonesia, 
b. resolving disputes regarding the authority of state institutions whose powers 

are granted by the 1945 Constitution, 
c. deciding on the dissolution of political parties, and 
d. resolving disputes over election results. 

 
Trias Politica 

The division or separation of powers, commonly referred to as Trias Politica, was first 
introduced by Montesquieu (a French philosopher in 1748). The term derives from Greek: Tri 
meaning three, As meaning axis or center, and Politica meaning power. Trias Politica refers to 
the division of state power into three branches: 

• Legislative power, responsible for making laws. 
• Executive power, responsible for implementing laws. 
• Judicial power, responsible for adjudicating violations of laws. 

Indonesia adopts the concept of Trias Politica, dividing power into three main 
branches—legislative, executive, and judicial. This separation is designed to uphold the rule 
of law, ensuring that state institutions operate independently and equally. The system enables 
mutual oversight, prevents overlapping functions, and avoids centralization of power. For 
instance, there is a clear separation between legislative institutions and the Constitutional 
Court as a judicial body. The legislature is tasked with drafting and enacting laws, while the 
Constitutional Court has the authority to conduct judicial reviews of the laws created by the 
legislature. This process ensures that no provision, article, or section of any law contradicts the 
1945 Constitution of the Republic of Indonesia. By delineating these roles, the system 
guarantees that every law aligns with the constitution and the principles of a legal state, while 
also preventing abuse of power by any state institution. (Esfandiari, 2012) 

 
Fiqh Siyasah Dusturiyah 

The term Fiqh originates from the Arabic word faqīha-yafqahu-fiqha, which linguistically 
means "deep understanding." Etymologically, fiqh can be interpreted as an explanation or 
understanding of a speaker's words or actions. Terminologically, fiqh refers to knowledge 
about laws aligned with sharī‘ah concerning human actions, derived from valid sources such 
as the Qur’an and Sunnah. (IFDIKA, 2023). 

Siyasah (politics) in the modern context encompasses various areas, such as public 
policymaking, economic regulation, national security management, foreign affairs, public 
services, and social welfare. Governments are responsible for formulating and implementing 
policies aimed at maintaining stability, security, and the welfare of the people. 
Policies established by governments through siyasah or public policymaking must adhere to 
the principles of justice, democracy, and compliance with applicable laws. Below are the key 
principles that governments must follow in policymaking and implementation: 

1. Justice: Policies should be designed and implemented fairly, without discrimination, 
and ensure equal treatment for all citizens. Social justice must be the foundation of 
every decision to guarantee that all segments of society receive equal rights and 
obligations. 

2. Democracy: Policies must reflect the will of the people because, in a democratic system, 
power originates from the people. The policymaking process should involve public 
participation, transparency, and accountability. This also includes free and fair 
elections and respect for human rights. 
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3. Compliance with the Law: All government policies and actions must conform to 
applicable laws, including the constitution and legal regulations. This principle 
ensures that no one, including the government, is above the law. It also involves 
upholding the supremacy of law, where laws serve as the main reference in 
governance. 

Method 
The type of research used in this study is normative juridical or library research, which 

is a legal study that examines the Constitutional Court's legal products containing elements of 
positive legislator and the limits of the Constitutional Court's authority as a positive legislator 
within the doctrine of the distribution of power. This is done through data obtained from 
literature reviews and Constitutional Court decisions. Normative legal research employs a 
qualitative typology, where the findings from library materials are analyzed and 
comprehensively described regarding the limits of the Constitutional Court's authority as a 
positive legislator. 

 

Results and Discussion 
The Constitutional Court's legal products containing elements of a positive legislator 

reflect the Court's role as a positive legislator. However, when viewed from the perspective of 
authority, such actions by the Constitutional Court may exceed its jurisdiction in reviewing 
laws against the Constitution of the Republic of Indonesia. The Constitutional Court has four 
main authorities: (1) reviewing laws against the 1945 Constitution of the Republic of Indonesia, 
(2) resolving disputes over the authority of state institutions whose powers are granted by the 
Constitution, (3) deciding on the dissolution of political parties, and (4) adjudicating disputes 
regarding the results of general elections. The Constitutional Court's authority is primarily 
aimed at safeguarding the constitution and protecting the constitutional rights of citizens. 

Within the framework of the distribution of power doctrine, the Constitutional Court 
fundamentally functions as a "negative legislator," with the authority to annul laws that 
contradict the constitution. However, under certain circumstances, the Court also acts as a 
"positive legislator" by issuing rulings that, in practice, create or amend legal norms. In the 
context of judicial review of laws, the Constitutional Court does not merely annul 
unconstitutional provisions but can also provide constitutional interpretations that guide how 
a law should be implemented. These interpretations can be creative, broadening the 
understanding or application of the law. 

The Constitutional Court's decisions are final and binding. In several instances, its 
rulings have compelled lawmakers to draft new regulations or revise existing laws. While the 
Court does not directly write laws, its decisions often provide clear directions on how 
legislation should be framed. For example, in decisions such as the Constitutional Court 
Decision No. 90/PUU-XXI/2023, regarding the minimum age requirements for presidential 
and vice-presidential candidates, the Court introduced new legal norms into Indonesian law. 
Despite its role as a "positive legislator," the Constitutional Court operates within defined 
boundaries to prevent overreach beyond its function as a constitutional guardian. The Court 
cannot replace the legislative or executive branches in the formulation of public policies. Its 
authority is limited to constitutional interpretation and judicial review, excluding policy-
making, which falls under the legislative and executive domains. 
Overall, the Constitutional Court acts as a balancing force within Indonesia's legal and political 
system, ensuring that all governmental actions and legislation align with the constitution, 
democratic principles, and human rights. 
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Conclusion  

From the discussion presented by the author, the following conclusions can be drawn: 
After analyzing several Constitutional Court decisions containing elements of a positive 
legislator, it is evident that the Constitutional Court’s limits in acting as a positive legislator 
involve maintaining a balance between performing its judicial functions without exceeding 
legislative authority and adhering to the fundamental principles of the Constitution. The 
limitations of the Constitutional Court in decisions with a positive legislator nature are as 
follows: 

1. Authority of the Constitutional Court: 
The Constitutional Court is authorized to review the constitutionality of laws but does 
not have the authority to create new laws. Its role is limited to providing guidance or 
principles that must be followed by the legislature when correcting or drafting new 
regulations. 

2. Principle of Separation of Powers: 
The Constitutional Court must adhere to the principle of separation of powers (trias 
politica), where legislative authority remains vested in the House of Representatives 
(DPR) and the government. The Court must exercise caution to avoid overstepping its 
bounds by fully assuming legislative functions. 

3. Context of Cases: 
The Constitutional Court typically acts as a positive legislator in cases where there is a 
legal vacuum or ambiguity that could result in violations of constitutional rights. Its 
actions as a positive legislator should be understood in the context of improving or 
supplementing existing norms, rather than creating entirely new norms from scratch. 

4. Substantive Limitations: 
The Constitutional Court cannot impose new norms that contradict the fundamental 
principles of the Constitution. Any norms proposed by the Court must align with the 
1945 Constitution of the Republic of Indonesia and must not conflict with the 
fundamental rights guaranteed by the Constitution. 
The Constitutional Court’s actions as a positive legislator, when examined in terms of 

authority, indicate that such actions occasionally exceed its mandate to review laws against 
the Constitution of the Republic of Indonesia. The Constitutional Court holds four (4) primary 
powers, which include: 

• Reviewing laws against the 1945 Constitution, 
• Resolving disputes over the authority of state institutions as granted by the 1945 

Constitution, 
• Deciding on the dissolution of political parties, and 
• Resolving disputes concerning election results. 

The Constitutional Court's primary role in Indonesia is to serve as the guardian of the 
Constitution and the protector of citizens' constitutional rights. Within the context of the 
doctrine of separation of powers (distribution of power), the Constitutional Court 
fundamentally functions as a "negative legislator" with the authority to annul laws that conflict 
with the Constitution. 

While the Constitutional Court may occasionally take on a role that can be considered 
that of a "positive legislator," clear boundaries are necessary to prevent it from exceeding its 
function as the guardian of the Constitution. The Court cannot replace the legislative or 
executive branches in the formulation of public policy. Its authority is limited to the 
interpretation and review of constitutionality and does not extend to policy-making, which is 
the domain of the legislative and executive branches. 
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Overall, the Constitutional Court serves as a balancing force in Indonesia’s legal and 
political systems, ensuring that all governmental actions and legislation comply with the 
Constitution and uphold democratic principles and human rights. 
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